Explanation Note:

CD12.39 - Secretary of State’s (SoS) letter dated 4 April 2019 in relation to an appeal by RJD Ltd
and Gowling WLG Trust Corporation Limited for land at Ware Park, Wadesmill Road, Hertford
(APP/M1900/W/17/3178839)

Appellant’s Note

The Appeal decision is referred to in considering the concept of openness in my proof. The SoS
agreed with the Inspector’s findings on Green Belt in relation to processing plant equipment, access
and activity associated with the mineral extraction. In this context both the SoS and Inspector
considered that these developments “would, to some extent, impair the openness of the area, but
not enough to exceed the threshold or tipping point for the purposes of applying paragraph 146 of
the Framework”. However, whilst the Inspector considered that peripheral screen bunds would
affect the openness of the Green Belt to an extent that they would be considered inappropriate
development, the Secretary of State disagreed and indicated that they would not be inappropriate
development (Paragraph 19).
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unless otherwise stated, are to that report.

Environmental Statement

6. In reaching this position, the Secretary of State has taken into account the Environmental
Statement which was submitted under the Town and Country Planning (Environmental
Impact Assessment) Regulations 2011 and the environmental information submitted
before the inquiry opened and during the inquiry (IR5). Having taken account of the
,QVSHFWRUTTV FRBR Hexacwetddwof Skte is satisfied that the Environmental
Statement and other additional information provided complies with the above Regulations
and that sufficient information has been provided for him to assess the environmental
impact of the proposal.

Procedural m atters

7. As set out by the Inspector at IR2, the original application was for the extraction of 2.6Mt
sand and gravel, but this was subsequently changed to 1.75Mt. It is the scheme for the
extraction of 1.75Mt which was refused by HCC in determining the application and that is
now the appeal scheme.

8. As outlined by the Inspector at IR4, a second scheme proposed by the appellants would
omit Phase 4 and the stockpile area from the 1.75Mt scheme, and reduce the tonnage of
sand and gravel extracted to 1.25 Mt. The 1.25 Mt scheme was the subject of a separate
planning application (Ref.3/2352/17), which was refused by HCC on 26 April 2018. The
appellants have requested that the current appeal be decided by the Secretary of State
on the basis that the 1.75 Mt scheme be considered first, and if found to be
unacceptable, that a condition limiting the scheme to 1.25 Mt be imposed. All the written
representations to HCC about the application for the 1.25 Mt scheme were submitted to
the Inquiry.

9. Alist of representations which have been received since the inquiry is at Annex A. The
Secretary of State is satisfied that the issues raised do not affect his decision, and no
other new issues were raised in this correspondence to warrant further investigation or
necessitate additional referrals back to parties. Copies of these letters may be obtained
on written request to the address at the foot of the first page of this letter.

Policy and statutory considerations

10.In reaching his decision, the Secretary of State has had regard to section 38(6) of the
Planning and Compulsory Purchase Act 2004 which requires that proposals be
determined in accordance with the development plan unless material considerations
indicate otherwise.

11.In this case the development plan consists of the East Herts District Plan (EHDP),
adopted in October 2018 and the saved policies of the Hertfordshire Minerals Local Plan
Review (MLP) 2007. The Secretary of State considers that the development plan policies
of most relevance to this case are those set out at IR38-42.

12.Other material considerations which the Secretary of State has taken into account include
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JXLGDQFH X u@/XEHAtHtfose other matters set out in IR55-56. The revised
National Planning Policy Framework was published on 24 July 2018, and unless
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planting would be in conflict with the purposes of the Green Belt. Overall the Secretary of
State considers that the exception for mineral extraction at paragraph 146 of the
Framework does apply, the proposed mineral extraction is therefore not inappropriate
development in the Green Belt, and there is no conflict with local or national Green Belt
policies.

Character and Appearance

20.The Secretary of State has carefully consideredthe ,QVSHFWRU YV DBBBE&\VLV DW
He agrees with the Inspector that while not subject to any designation given to
landscape, the appeal site is a landscape resource and visual amenity of considerable
importance because of its proximity to the urban area (IR378), and the fact the595.2 841.92 0 g 03



would have an unacceptable adverse impact on the natural environment for the purposes
of applying paragraph 205(b) of the Framework (IR420).

Benefits of the scheme

24.For the reasons given at IR429-431 and IR435 the Secretary of State considers that the
employment and economic benefits, including the contribution of minerals from the
appeal site, carries great weight in favour of the proposal. For the reasons given at
IR403-405, the Secretary of State agrees with the Inspector at IR437 that the permanent
enhancements to the PRoW network carry slight weight in favour of the scheme.

Other matters

25.The Secretary of State agrees with , Q VS HF W R U T \in teldtD ViR Idh@ay safety,
biodiversity and supply of housing (IR421-422, 423-425 and 428 respectively).

26.The Secretary of State agrees with the Inspector at IR 426 that, for the reasons stated,
there would be some harm to agricultural land which would be an adverse effect of minor
significance. He therefore considers that it carries slight weight against the proposal.

Planning conditions

27. 7TKH 6HFUHWDU\ RI 6WDWH KDV JLYHQ FRQVLGHUDWIBRQ WR
the recommended conditions set out at the end of the IR and the reasons for them, and
to national policy in paragraph 55 of the Framework and the relevant Guidance. With the
exception of the matter flagged up at IR464 he is satisfied that the conditions
recommended by the Inspector comply with the policy test set out at paragraph 55 of the
Framework. However, as he does not consider that the imposition of these conditions,
either as outlined or in revised form, would overcome his reasons for dismissing this
appeal and refusing planning permission, he has not referred back to parties on this
matter.

Planning o bligations

28.The Secretary of State has given consideration WR W KH , Qanh8lysis W RUGT W70,
the planning obligation dated 15 November 2018, paragraph 56 of the Framework, the
Guidance and the Community Infrastructure Levy Regulations 2010, as amended. With
the exception of the matters flagged up in IR469 and IR470, the Secretary of State
agrees with WKH ,QVSHFW R Ulfa¥ the RiidatiX 86mBli@s with Regulation 122
of the CIL Regulations and the tests at paragraph 56 of the Framework. However, the
Secretary of State does not consider that the obligation, either as outlined or in revised
form, would overcome his reasons for dismissing this appeal and refusing planning
permission. He has therefore not referred back to parties on this matter.

Planning balance and overall ¢  onclusion

29.For the reasons given above, the Secretary of State considers that the appeal scheme is
not in accordance with development plan policies relating to location, character and
appearance, living conditions and amenity, and hydrogeology, and is not in accordance
with the development plan overall. He has gone on to consider whether there are material
considerations which indicate that the proposal should be determined other than in
accordance with the development plan.






Annex A Schedule of representations

General representations

Party Date
Mark Prisk MP 28/11/2019
Sir Oliver Heald QC MP 03/01/2019
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File Ref: APP/M1900/W/17/3178839
Land at Ware Park, Wadesmill Road, Hertford, Hertfordshire

X The appeal is made under section 78 of the Town and Country Planning Act 1990 against
a refusal to grant planning permission.

X The appeal is made by RJID Ltd and Gowling WLG Trust Corporation Limited against the
decision of Hertfordshire County Council (HCC).

X The Application No:3/0770  -16, dated 4 March 2016, was refused by notice dated
24 March 2017.
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Procedural and background matters

1. The application by RJD Ltd and Gowling WLG Trust Corporation Limited
(
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But this was subsequently extended to include the D S S H O OHDAQ &d/ir
quality , as set out below.

9. The Inquiry opened on 1 May 2018. An appropriate n  otification letter  about
the Inquiry was not sent until 23 April 2018 , which was less than  two weeks
before the Inquiry opened. However, |do not consider that anyone would be
prejudiced by this late notification as the Inquiry was not closed until
20 November 2018 .

10. The Inquiry overran its scheduled  seven days. During an adjournment t he
parties submitted procedural notes | had requested concerning submissions
about considering an amended scheme at the appeal stage. 13 6% 4 fhute
VWDWHG WKDW WKH DSSHOODQWYVYT VXEPLVINEHRA ,RIaQHZ HJ
un acceptably late stage in these | nquiry proceedings had  caused material
prejudice to SBQ. | invited the views of the parties about wheth er the

submission of the HIA had been prejudicial to the interests of any party or
persons, and if so, whether any measures would now be necessar y to remedy
that situation. After hearing submissions | adjourned the Inquiry . Amended

Statements of Case concerning the HIA were submitted by the parties. 15

Provision was made for written representations about the HIA to be received
up until 28 August 2018. * The Inquiry resumed on 23 October 2018 and sat
for a further three days.

11. The Inquiry satfor atotalof 11 days. The proceedings were recorded in
accordance with an agreed protocol. An accompanied site visit took place on
4 May 2018 . lalso visited the  site and its locality unaccompanied on 8 May
and 22 October . The parties were given time to submit a signed planning
agreement and to finalise the wording of suggested planning conditions in the
event that planning permission was granted . The Inquiry was subsequently
closed in writing on 20 November 2018.

12. Inresp 0141 3717(r)-7(e)969 0 595.2 841 0 gresp 0141 3717(r)-7(e)969 0 595.2 841 0 grl 9<
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attenuation area. % No controlled waste would be imported to the site , SO an
Extractive Materials Management Statement is not expected to be needed

The only other control may be on the mobile dry screening unit which may fall

under Process Guidance Note 3/08(12) * statutory guidance for quarry
processes, but this is not normally required for the proposed devel opment. 22
Foul sewage waste water would be taken off -site with no requirement for on -
site discharge.
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Operations Plan shows the restored site. 2 No footpath diversion would be
necessary in the 1.25 Mt schem e.
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Character Area 86 , which is an area described as a broadly flat, chalky,
boulder clay plateau dissected by undulating river valley topography.

28. In the regional typology of the landscape of the east of Eng land, the site lies
within the Wooded Plateau Farmlands, very close to the Settled Chalk Valleys
as identified within the typology. The Wooded Plateau Farmlands is described
as a settled, early enclosed landscape with frequent ancient woods,
associated wi th a rolling, in places undulating glacial plateau, dissected by
numerous shallow valleys. The Settled Chalk Valleys are described as settled,
chalk valley landscapes, distinguished by their soft, rounded and sometimes
steeply sloping topography.

29. Inthe East Herts District Landscape Character Assessment 2007 t
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encouraging the reversal of habitat fragmentation and the creatio n and
improvement of habitat links to create eco -corridors; and ensuring that the
restoration of exhausted minerals sites is carried out in accordance with

agreed restoration plans, amended where necessary to reflect current best
practice in maximising nat  ure conservation potential and to ensure that they
reflect and enhance local landscape character and distinctiveness.
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Paragraph 203 stat es that itis essential that there is sufficient supply of
minerals to  provide the infrastructure, buildings, energy and goods that the
country needs. The  Framework states that planning policies should provide
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quality of life, having regard to the Noise Policy Statement for England
(NPSE) .

52. Planning decisions should, in accordance with paragraph 181, su stain and
contribute towards compliance with relevant limit values or national
objectives for pollution, taking into account the presence of Air Quality
Management Areas and Clean Air Zones, and the cumulative impacts from
individual sites in local areas. Paragraph 183 provides that the focus of
decisions should be on whether proposed development is an acceptable use of
land, rather than the control of processes or emissions (where these are
subject to separate pollution control regimes), and that these re gimes should
be assumed will operate effectively.

53. The National Planning Practice Guidance (hereinafter the  Guidance ) sets out
guidance on planning for mineral extraction, including assessing
environmental impacts, restoration and aftercare . It referstoa noise limit at
noise - sensitive properties that does not exceed the background noise level by
more than 10 dB(A). Where it would be difficult not to exceed that level
without imposing unreasonable burde ns on the mineral operator, the limit
shou Id be set as near to that level as practicable :
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scheme than would be so in a PA2 compliant scheme. PA2 was carefully
redrawn duringt he progress of the MLP  to meet G reen Belt and landscape
concerns . Bunds greater than 4 m in height would be required for the

stockpile area because of the sensitivity of the eastern slopes and the

topography. SoClmakes HCCfV FDVH IRU LW RWJWsdh&ne
constituting unacceptable inappropriate development here.

62. The only matter here which could conceivabl y constitute VSC isneed. T he
RWKHU 3E H Qaiedliymthe appellants are required from any scheme and
do not justify inappropriate development i n breach of policy . There can be no
VSC because there is no need, nosi  gnificant risk of sterilisation, no urgency,

and/or a poli cy compliant route is available.

Landscape
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Noise and amenity ~ “®

66. The appellant shave GHVLIJQHG EXQGV DQG EXIIHU JRQHV WR 3MX\
10 dB increase limitinthe  Guidance . Thereis noroom for the background
noise assessment or noise modelling to be even slightly wrong.

67. For both schemes the baseline a ssessment at Sacombe Road is flawed

because the device was in a hedge in windy conditions , Where rustling leaves
close to the microphone could have affected the results. This is the only
realistic explanation as to why the background level there is h igher than at
The Orchard.

68. The app H O O Dagsassifient of the sound power level s (SPL) for plant does not
confirm with  standards regarding representative time periods for
measurement , including a sufficient number of operating cycles during normal

operation s, and is inconsistent with data from the manufacture  rs of the plant.
The height of the noise source is importantto the ¢ alculations on propa gation .
But the dropping of sand and gravel from height , into a lorry at height,

appears to have been wrongly modelled.

69. PA2 requires that appropriate buffer zones will be required in order to
minimise any impact of extraction. The appellant s fevidence is silent on this.
The issue in both schemes could be resolved with 100 m buffer zones at
Sacombe Road and T he Orchard . PA2 already draws a 100 m buffer atT he
Orchard, but that has not been followed in the 1.75 Mt scheme , and is only
70 mat S acombe Road.

70. If HCCTV UHYVHU Yabo LtReQSPL calculations and background levels are
justified , there would be exceedance ofthe 1 0 dB level for a policy compliant
increase at The Orchard for the 1.75 Mt scheme ;and at Sacombe Road for
both the 1.75 Mtand 1.25 Mtschemes. The 1.75 Mt scheme is simply too
close to The Orchard, and in breach of the PA2 boundary location. The
1.25 Mtschemeistoo close at Sacombe Road. The noise implications  would
be unacceptable . Atthe lowest, a condition would be required here.

Public Rights of Way

71. The importance of the existing PRoW network in and around the site has been
the subject of consistent and overwhelming evidence from the public. The
heavy leisure and sporting use of the site is a function of its physicality and
ambience. Itis the closest recreational resource to the urba n area of Bengeo.
The Byway and its links are away from roads, with wide and unimpeded
vistas. The 1.75 Mt scheme would require a diversion of the Byway. Informal
paths on the appeal site are already wellused . These would be unavailable
during the quarrying operation , or made more difficult and less attractive.

72. The policy requirement under MLP Policy 18(x) was the basis for the
endorsement of PA2.%° This requires that public rights of way are not
adversely affected or, where this is not possible, that good quality, safe and
convenient temporary alternative provision is made , and that p roposals
should enhance the public rights of way network through the creation of new

4 Hccel.
49 CD31 parag raphs 3.4.100 to 101.
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rights of way . Itis to be noted that the enhancement is to the PRoW
network , which would not be met by the provision of permissive paths

73. S
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identified with the inset maps . The ES s plainly correct that developing the

application site as an extension to R ickneys Quarry KDV 3PDQ\ DGYDQWDJH\
termsofplan QLQJ DQG HQYLURQPHGQWTh®atcEsS Brid\dkiénsion

points are essential attributes of any acceptable development he re tasis

compliance with the PA2 boundary.
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area, whether mineral extraction should be permitted will depend on the
specifics of the application, the impact on openness of the Green Belt and
other policy requirements.

88. The 1.75 Mt scheme hasthe S tockpile , Phase 4, associated bunds and the
access road outside the PA2 boundary , with all the consequences for the
eastern slopes, the  PRoW, the landscape, the G reen Belt and character of the
area. The 1.25 Mt scheme has a wholly unnecessary access road running

straight down the eastern slopes in breach of PA2 . There would be significant
lorry activity in this countryside setting, a new junction and all the associated
activity , with unacceptable impact on the landscape and harm to the

openness of the Green Belt . It would
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98. An appropriate geophysical survey could provide more detailed information
concerning the contours and features of the chalk rockhead. But it would be
technically difficult to detect and identify the fractures and karstic features
within the chalk itself with the accuracy necessary to assess the adequacy or
otherwise of the proposed mitigation measures. Due to this difficulty, the
preca
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over the next decade, so small contributions should not be treated as

insignificant. This is especially th e case in areas like Hertford where the PM 25
baseline is already at or above the WHO guideline of 10 ug/m 3.

110. The HIA does acknowledge the existence of an especially vulnerable sub -set
of the site -specific population, but it does not attempt to quantify tha t

population or give consideration as to its baseline health. The exposed

population could run to hundreds or thousands of individuals, including many

who would fall into the especially vulnerable category. The 496 children

currently attending Bengeo Sch ool is an important sub  -set of this vulnerable
FDWHJRU\ DQG WKH WRWDO pSRSXODWLRQT RI WKH SULPD
the scheme would be much greater.

111. The HIA does not define P L Q,Rahdfthe difference EHWZHHQ pPLQRU DGYl!
and uDGYHUVHT LV HQWL UisiudteXa@pty O ks Dniportant and suggests
caution in making pronouncements as to the acceptability or otherwise of
health impacts on small groups. There is statistical information available
based on which it is possible to quantify the baseline health of even a small
population , for the purposes of assessing likely health impacts. The asthma
prevalence in the local population is 5.9%. Applying that percentage to the
MSRSXODWLRQ Y SeHo éb iapld khéicate about 30 asthma sufferers. In
reality, there are currently 46 children at the school with the diagnosis, which

is closer to 10%. Thereis , therefore , a basis on which to quantify health
problems and therefore impacts on a small -scale po pulation .
112. The HIA does not rule out health consequences for individuals with specific

illnesses or conditions ,and KDV GRQH QRWKLQJ WR DOOD\ SDUHQW\
IHDU IRU WKHLU FKLOGU He3fieciall)X whxre) Hchidérmnnpht be

subject to multip  le vulnerabilities . Evidence about individuals cannot be

disregarded. If the health impacts mentioned in the HIA cannot be ruled out,

this would be an unacceptable adverse impact and should preclude

permission being granted.

113. The results of the  appellants fair quality assessment  are accepted uncritically
in the HIA. The emission factor used within the ADMS model is based on the
whole operational area of each Phase, rather than a smaller percentage of
that area reflective of actual hourly quarry activities (such as 1 ha or 100 m 2,
7KLV KDV WKH HIIHFW IROXMEIRXEIOWMKH SROOXWDQW HPLWWH
spreading the PM generated by the site over an unrealistically wide surface
area of the quarry, the emission is diluted at source before being diluted
further as part of  the modell ing of the dispersion effects.

114.
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116. The distinction between an annual average and hourly or 2 4 hours average
in terms of the associated health impacts , iIs crucial in this context. The
health risks identified to esp ecially vulnerable groups arise from the short
term averages . However, t here is a complete absence of short  -term
modelling inthe ap SH O O x§&8¥arient , and no information concerning the

very concentrat ion levels on which the HIA confident ly concludeda pPLQRU

DGYHUVHY DQG uQRWWpPEEJIJQLILFDQWT

117. Short -term peak concentrations could be associated with reduced quality of
life effects
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here, it is not unreasonable to exp ect this information to be available so as to
inform the decision -maker and to reassure thelocal community. The
appellants need to show that the risks associated with the site have been

properly and comprehensively assessed, that they can be mitigated , and that
the mitigation can be put in place by way of planning conditions. On the
evidence before the Inquiry, the appellants have failed to do SO.

123. SBQ has submitted a proposal for water management conditions and
regarding air quality monitoring , Which in the event that planning permission
is granted should be imposed to afford the groundwater resources and the
local community the highest level of protection.

Conclusions

124. The development cannot be permitted unless the appellants can demonstrate
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land scape issues with the development of the HERT4 site. EH DP simply
recognises that if the land were to be subject to mineral extraction, thereby

changing the landscape, then it would be suitable for 100 homes. There is no

urgency for mineral development S0 as to meet housing obligations , asthisis
driven by the larger schemes in the plan, especially Gilston garden town

development and Bishops Stortford North.

Landscape significance

127. The landscape at Bengeo Field is of outstanding local significance and a
valued resource that  is used extensively by Hertford residents , including for
health walks. The emerging BN AP recognises the importance of this green
space. 7KH DSSHOODQWVY UHVWRUDWLRQ SODQV KDYH QR Fl

gentle hill would become a depression. The open vista from the Byway at its
current elevation , which gives the landscape its special appeal, would be
permanently destroyed. Turning a convex shape into a concave shape would

not restore the land to its previous state.

128. The local comm unity has already lost landscape due to gravel extraction, at
what is now Waterford Marsh and at Rickneys. The latter lies abandoned and
only partially restored. The cumulative effect on the community over the past
40 years need s to be taken into account . Bengeo Field is the last and best of
the sites available for landscape and accessibility, and it is a n historic link
between the settlements of Hertford and Chapmore End. The special
significance of the site makes the proposal especially damaging to th e
community.

Comparison with BAE Hatfield site

129. There is no comparison between the appeal site and the former BAE Hatfield
site in terms of their suitability for mineral extraction. Hatfield aerodrome
was part of a heavy industrial complex, from which the public was excluded
whilst a military site, and which now needs remediation. | t i s now unsuitable
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138. In the context here, where there are already high levels of pollutant s from
traffic conge stion, it is untenable to claim that the contribution from the
quarry would be insignificant. This misunderstands the likely effect on
vulnerable groups within a population. SBQ has cited peer reviewed evidence
about the medical effects of incremental in creases in pollution.

139. No site specific study has been undertaken about the local Kesgrave
geological formation, but there is evidence that this formation does produce
fine particles when disturbed , Which may carry in the air. Wet sand can dry

out. There is an unquantified air quality risk to population health, especially
within 400 m of the proposed quarry.

Financial b ond

140. There is a long track record of HCC being forced to engage in prolonged
HQIRUFHPHQW EDWWOHY ZLWK TXDUU\ RSHUIDy#ER$e®M 7KH D

to be doing their best to operate responsibly, but t he financial resources
available as a contingency for restoration have not been clarified. An evasive
response to questions about this at the Inquiry  adds weight to the likelihood
of financia
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143. Aska Pickering (local resident and chairperson of SBQ ) " Many local
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health of local residents, by reason of irritating and intrus ive noise, dust and
the loss of the beautiful field with its open views and path to the pub at
Chapmore End . Silica dust inhalation is of particular concern, es pecially for

children and those with respiratory diseases. A paediatric consultant recently

advised that lung damage in childhood was likely to have a lifelong impact.

The youngest children at the playgroup spend much of their time playing out -
of-doors. Some 43 of the 500 children suffer from asthma and use inhalers.

The quarry would put at risk WKH VDIHW\ RI WKHVH FKLOGUHQ 7KH
says that there would be minimal risk, but this is not convincing. The risk is

unquantified. Worried parents will vote with their feet.

147. The children have learnt a lot about geology, economics, archaeolo gy and
wildlife because of the quarry applications. They are also learning about local
democracy and the planning process. Schoolchildren attended the planning
committee meetings  and saw Members reject the application.

148. Julie Starkiss (h ead teacher Bengeo Primary School ) ® The school has 61
staff and 496 children. It occupies a large site with three playgrounds and a
playing field, and enjoys particular success in outdoor sports. The school is
currently oversubscribed.

149. Suzanne Bray
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It is a highly important amenity for many people. The route has been

recognised as an Asset of Community  Value by the di strict council. 635
people signed an e -petition asking for protection of rights of way and views.

A recent survey for the BNAP rated the importance of protecting Bengeo field
from development on a scale of 1 -5. The mean response was 4.62 from 735
respon ses.

159. Should the quarry be permitted the natural rolling landform and openness
would be lost forever. While the quarry was operational walkers would have
to contend with dust, HGV traffic and industrial noise . The proposed
restoration would leave the Bywa y lined with trees and perched on a rim of a
deep, artificial crater with tree covered sides. This would be very different to
the open, rolling, natural landscape that local people currently enjoy. The
DSSHOODQWVY SURSRVHG O h@&formD $thel idlghthiglandv
byways |,
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definitive map of PRoW. At Ty  ttenhanger , paths were left obstructed after
mineral extraction. This was discussed with the operators in 1993, but no
new paths were created. Legal action has also been taken at Ware Park to

keep paths open. It seems that when permission is granted there is no

compulsion on the operators to restore the area and its rights of way. HCC is
overwhelmed by the  work to restore the land ruined by gravel pits, and

should be given the chance to catch up with the backlog before any new pits
are opened.
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180. Ben Penrose (Chairman Molewood Residents  fAssociation) ° The association
covers some 700 households. There is ¢ oncern about the impacts to the
health and wellbeing of residents by reason of dust, noise, dirt and loss of
valuable green space . Parents are al ready worried about whether Bengeo
School will be right for their children. Older residents remember the noise
disturbance from Waterford Quarry when it was operational. The proposal is
already damaging health and wellbeing, and threatening to cause furt her
impacts on the quality of life of residents. Traffic impacts  would put pressure
on the road network . The re is also concern about the absence of any pro -
active consultation  with an active and visible residents fassociation during the
planning process.

181. Graham Nickson (local resident) Planning permission should not be granted
now because; 1. health impact because of RCS
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185. ClIir Mari Stevenson _ (East Herts District Council) % The Council has
developed a plan which acknowledges the need for a small housing
development in Bengeo. But it also has a commitment to promote health and
wellbeing for its residents. Accessible green space is an important part of
that remit. Bengeo field is an im portant green space asset. The quarry
should also be rejected because of an unacceptable increase in an already
heavy traffic flow on the B158. HERT4 could be seen as a lower priority in
relation to the larger proposed developments in Sele and Mead Lane.

186. Steve Halsey (local resident) 8 Defra and the EU have set a legally
enforceable limit on PM 10 of 40 ug/m 3 averaged across a full year. But this is
of concern because of published articles that state that there is no threshold
below which health effects do not occur, that a four  -year study found an

increase of 4.3% in childhood asthma admissions for every 10 pg/m 3 increase

in PM 10, and another found a 2.5% increase in the level of school absenteeism
for every 10 ug/m 2 increase in PM 1. In addition, a 201 3 WHO report stated

that all -cause daily mortality is estimated to increase by 0.2% -0.6% per
10 pg/m 2 of PMw. A 2014 paper concerning proximity to a cement plant in
Italy found epidemiological evidence of the acute health effects of PM 10 in

areas wit h annual concentrations that are lower than the legal EU limit of
40 ug/m 3, which supported the need to establish more restrictive legislative

standards.
187. The appellants modelling predicted 1.25 pg/m 3 of PM 1o for the closest
receptor to the proposed quarry. This figure see ms to be based on an

average across the 20 months that Phase 1 would be in operation, and not
the 12 months used by Defra and the EU. It cannot, therefore, be used for
comparison with the E U limit of 40 pg/m 3. The graph in the 2016 IAQM
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procedures. But residents cannot be sure that these would be correctly
followed. The author of the HIA is asking the community to put their faith in
the appellants , when they have failed to engage with the community over the

past two years.

190.
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205. Nigel Braggins _ (local resident) 1% Children using Bengeo field for healthy
activities is a priceless benefit. Aside from the health and amenity benefits
provided by the rolling open landscape, the site is a water catchment area.
Such an essential resource  should not be put at risk. Children play football at
the After School Club everyday on the school playing field.

206. Rickneys Quarry ceased extraction in 2001. Seventeen years later it is an
unrestored, scarred and polluted wasteland. The track record for restoration
after quarrying is abysmal. The appellants have not convinced local residents

about applying high standards and best practice if permission were to be
granted for a quarry at Bengeo fields.

207. There is an objection in principle to the proposal. HCC not only refused the
two applications, but was so ¢ oncerned that it declared its intention to
remove this entire area from the Preferred Area for minerals working.

208. The HIA highlights the need for trust , but after two years it is still not known
who the applicant is, there is a total lack of transparency, n o0 information
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the Inquiry is that prepared by the appellant s.*? The appeal site is not part
of a designated landscape , and the landscape experts concur that it isnot a
HYDOXHG ODQGVFDSHYT ZLWKLQ WKH P Hdi@d GramnRwokD.UDJUD S

217. HCC accepts that mineral extraction
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225. Even if they did, any harm to openness or to Green Belt purposes is justified
by VSC sufficient to outwe igh any temporary harm to the Green Belt and any
other harm.  These include ;t he benefit of mineral extraction ; t he temporary

nature of the works ;t he long -term landscape and ecological benefits ;
permanent enhancements to the PR oW network ; and the benefits of
extracting the minerals to allow the delivery of houses on the northern part of
the HERT4 site.

226. The 1.25 M t scheme falls , with the exception of its temporary access road,
entirely within ~ PA2. If the temporary access road wa s removed following the
extr action of minerals, there can be no landscape or visual reason for refusal.

The openness of the  Green Belt would be restored after 7 years. T he access
road would be flush to the ground; would occupy a limited spatial area and
would be only likely to be v isible from the Byway and in fleeting views from
vehicles on Wadesmill Road where there is no pavement or provision for

pedestrians. The tempora ry access road would not result in landscape harm

sufficient to merit refusing permission, and would not render  the scheme
inappropriate in the Green Belt. Even if it did, the importance of extracting
sand and gravel , and the need to win and work minerals where they lie ,
would comfortably satisfy the VSC test for inappropriate development in the
Green Belt.

Noise 1%

227. Some noisy short -term activities, which may otherwise be regarded as
unacceptable, are unavoidable to facilitate mineral extraction. Noise levels
below the Guidance limits should not be treate d as unacceptable or as
weighing against a proposed mineral development.

228. The upper working limit of 55 dB(A) would not be exceeded , excepting for
work on bunds, at any noise sensitive location at any time during opera tions,
even if the appeal site wa s worked sim ultaneously with Rickney s Quatrry.
However, the noise experts disagree about p ossible exceedances of the
normal working noise limit level of 10 dB above background

229. The normal working limit at The Orchard should be 48 dB(A). HCC considers

that this level would be exceeded by just 1.7 dB(A) under the 1.75 Mt scheme
but would not be exceeded at all in the 1.25 Mt scheme. The appellant s are
satisfied that the noise produced by the operation of the site would not

exceed that lev el in either scheme and is content to accept a noise limit of
48 dB(A) at this location.

230. At Sacombe Road the parties disagree as to the background noise level and

therefore the appropriate normal working limit. HCC considers the limit
should be setat4 8 dB(A); the appellant s consider that it should be set at

52 dB(A). | fthe appeal site and Rickneys Quarry operate d simultaneously,
the combined noise levels at Sacombe Road could reach 50 dB(A) .
Notwithstanding its proposed normal working limit of 52 dB(A), the appellants
are confident that the site could be operated without exceeding 50 dB(A) and

are content to accept a condition to that effect. It would place an

unreasonable burden on the operator not to be able to extract minerals in the

122 APP2,
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Highway safety 34

245. The Highway Authority does not object to either scheme on highway safety
or capacity grounds. There is no reason for refusal  relating to highway
safety. The Transport Assessment submitted with the planning applications
includes detailed analysis of road safety and it did not reveal any cause for
concern.

Biodiversity 1%

246. There are no objections from statutory authorities or consultees on ecological
grounds. The propos alwould result in some minor temporary impacts on the
foraging activity of badgers , but any temporary harm would be more than
compensated for by the proposed ecological enhancements result ing in a net
biodiversity gain.

247. Ecological benefits  would include; new and reinforced hedgerows and
woodland habitats , hibernacula features and log/bra sh piles , bat and owl
boxes in retained trees , new wetland areas , and small -scale fields bounded by
new hedgerows with  species -rich buffer strips and woodland planting . The
new habitats would be subject to an intensive three year period of
establishment m aintenance, followed by a regime of routine habitat
maintenance for 3 to 10 years , and then longer -term conservation
maintenance secured by way of a landscape and nature conservation
management plan.

248. There is no reason to believe that these ecological bene fits would be
delivered by some other means, without the prior extraction of the minerals.
This scheme provides an opportunity to secure long -term ecological benefits
which accord with the publi shed strategy for the LCA . This is a consideration
that weig hs in favour of the proposal in the planning balance

Need tvould
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policy , as were the BAE and Furze Field sites , when the landbank stood in
excess of nine years .

264. Given the landscape, ecological and PR oW benefits and the absence of any
unacceptable traff icimpactst he appeal scheme complies with MLP Policy 9
(biodiversity);  Policy 12 (landscape); Policy 13 (reclamation scheme);

Policy 14 (afteruse); Policy 16 (transport) and Policy 18 (operational criteria).

265. EHDP Policy HERT4 makes the provision of 100 houses contingent upon the
removal of minerals from the appeal site. Without the removal of the
minerals, the delivery of the housing is in jeopardy. The potential allocation
of HERT4 provided an impetus to extract the adjoining minerals quickly so as
to enable that housing development to come forward without interference
from quarrying activity. This influenced the timing of the application, but that
is not the sole or even the principal justification for the proposed mineral
development 1%

266. Even if ther e is some limited conflict with M LP Policies 3 and 4, development
plan policies often pull in different directions , and given the compliance with a
raft of other policies in the MLP , and with  Policy HERT4 of the EH DP, the
proposal accord s with the development plan read as a whole. The Framework
makes it clear that great weight should be given to the benefits of mineral
extraction, including to the economy , and that sustainable development
should be allowed. The principle of mineral extra ction on the land within PA2
is accepted on the basis that it constitutes sustainable development and HCC
does not object to those element s of the scheme within the PA2 area , either
on landscape or Green Belt grounds.

267. The 1.25 Mt scheme would have lesseri mpacts and the a
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case for monitoring  but for prevention. The risk of damaging a water supply
seems too great for a county abundant in sand and gravel.

284. Some 70% of objectors commented on the likely effects of the additional
quarry traffic ~ for highway safety . The B158 is a country road that i s already
congested at peak times by people accessing or leaving Bengeo. There have
been deaths and serious accidents on the B158 and queueing lorries, as well
as lorries coming and going, would have a serious impact on road safety and
the ability of resi  dents to come and go. It would simply be too dangerous to
use the B158, and local residents would have no alternative but to drive the
opposite way into Hertford, to leave the area, adding to an already congested
route at peak times. The right hand turn  into the site would be  dangerous .

285. About 65% of the representations raised concerns about the loss of amenity
and recreation value. Many noted that the B yway that runs through th e
middle of the proposed quarry is registered as an  Asset of Community Value.
Local residents want to continue using Bengeo field as a local amenity for
families, ramblers, runners and cyclists. Many commented on the walk, or
walking their dog, from Bengeo over to Chapmore End /Tonwell through the
beautiful countrys ide. Others recorded that the continuation of Herts health
walks is an important consideration for the whole com munity in Bengeo and
Hertford, a dding that the scheme would impact on their ability to walk and
unwind with family and friends in the area. The loss of this amenity would be
further impacted due to the plant operation being adjacent to the footpath.
Lorries would have to cross the footpath for site access/egress onto the B158.
Quarrying the land in this area would have severe and detrimental e ffects to
residents Yhealth and a notable loss of community , since children would be
less likely to ride their bikes, play in the park and spend time outdoors with
family and friends , due to the noise, increase in traffic and air pollution.

286. About 609% of ob jectors referred to the effects of noise from the operation in
a quietlocal area . Some described thisasa  semi-rural area and valued its
tranquillity.  Others added that quarry noise is one of the major complaints in
nuisance cases against existing quar ries. Investigations for health and
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community is concerned not only about population health , but also abo ut
sensitive and vulnerable individuals.

294. The air quality model used should not be relied upon because the emission
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site exceed 10 ug/m 3 without a quarry
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regulations.  Carcinogenic RCS dust is a hazard, but the HIA relies on dust not
being generated, which has n ot been the experience at other sites . Personnel
working at the quarry under HSE regulations would need to wear protective

clothing, but such stringent rules would not apply to the general public in the

locality. It only takes a very small amount of airb orne RCS dust to create a
health hazard. = Some US states have set stringent silica exposure guidelines,

which would be exceeded if the proposed quarry resulted in 1.5 pg/m 3 of
silica per 10 ug/m 2 increase in PM 10. The residents of Bengeo should not be

exp osed to this obvious risk. Site specific observations should have been

taken to exclude the risk of exposure to this highly toxic and carcinogenic

material.  Defra limits do not give a level at which there can be confidence

that no health effects would result.

303. The HIA takes no account of previous sand and gravel extraction in the
area, with its resultant environmental disruption, degradation and breache
undertakings. The legacy of mistrust remains and the community has no
confidence about the undertakings on which the findings of the HIA rely.
late submission of the HIA has not fostered a trusting relationship with the
community.  Given past ex perience with the tobacco industry, asbestos,
inflammable cladding, illegal engine emissions, and accelerated climate
change , the community is unconvinced about reliance on regulations and
controls. There are also concerns about the enforcement of dustco  ntrol
measures , such as securing loads and wheel washing. Local people have no
confidence that essential and appropriate car e would be taken to mitigate the
risks. The loss of trust has a significant negative effect on the health and
well -being ofthe co mmunity . 7KH ORFDO FRPPXQLW\YfV OHJLWLPDW
based on knowledge.

304. Thelong -termr LVN WR +HUWIRUGYV ZDWHU VXSSO\ LQ WKH +,$
evidence adduced at the Inquiry , and no ground survey has been carried1 0 G [() Q[() QI[(
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consented quarries in the locality which are not currently ope rating. The HIA
recommendation that no traffic would enter or leave the site during school

opening and closing times is meaningless as it is not part of the proposal.

Increased road traffic and noise would take a toll on the health of the

community , incl uding deterring cycling

https://www.gov.uk/planning -inspectorate Page 65




Report APP/M1900/W/17/3178839

matter. Reference was made to the provisions of the Framework concerning
unacceptable adverse impacts, and that the developer of the quarry would be
required to satisfy  relevant authorities and the community that its operation

would not result in additional emissions which could adversely affect the local
community.

318. The Environment Agency  (EA) has commented on the 2.6 Mt, 1.75 Mt and
1.25 Mt schemes .%%® In April 2016 the EA stated that the site lies in a highly
sensitive groundwater area within a SPZ 1. It noted that the proposal would
be located very close to a public water supply abstraction , and that it is
essential that there is no harm to the wat er environment as a result of the
development. The EA considered that planning permission could be granted
subject to the imposition of five
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supply aquifer. Phase 4 would be within 100 m of the Wadesmill PS. CPRE
commented
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336. The suggested planning conditions were considered at a without - prejudice
discussion about possible planning conditions, which took place towards the
end of the Inquiry. In addition, t he parties made written representations
about revisions to the suggested conditions prior to the close of the
Inquiry. *° The written list of suggested conditions endorsed by the
appellants includes pre-commencementc onditions.

Obligations

337. The section 106 obligation includes a clause that if the Secretary of State
concludes that any of the obligations are not compatible with any of the tests
set out in Regulation 122 of the Community Infrastructure Regulations 2010
(CIL Regs) and attaches no weigh t to that obligation then that obligation shall
cease to have any effect and there shall be no obligation to comply with it.

Consideration of an amended scheme at the appeal stage
Interested persons

338. In commenting on the HIA two respondents objected to bein g denied the
opportunity to object to an appeal against the refusal of the 1.25 Mt scheme
at a formal inquiry. If the current appeal was to be determined on the basis
of the 1.25 Mt scheme this would neutralise and confuse any opportunity for
comment or 0 bjection to an appeal against the refusal of that scheme,
effectively inhibiting objections to any such appeal. 160

Stop Bengeo Quarry

339. SBQ considered that it is for the appellants to satisfy the Secretary of State
that a condition could lawfully be imposed to effect the change from the
original to the amended scheme. The 1.75 Mt and 1.25 Mt schemes differ in
multiple significant planning aspects beyond the comparative volumes of
aggregate proposed to be extracted. For example, the proposed relocation of
the load out area  would heighten the risk of groundwater pollution. The
appellants failed to properly clarify which evidence and which plans/drawings
ZHUH VXEPLWWHG LQ UHVSHFW RI HDFK VFKHPH 7KH DSSF
consideration of the am  ended scheme is weak and is not assisted by the lack
Rl FODULW\ LQ WKH DSSHOODQWVY FRQGXF%W RI WKH ,QTXL

Hertfordshire County Council

340. The legal test here appears to be ; (@) is the development in substance that
DSSOLHG IRU RU LQWWHD® OV REVWDIQLILFDQWO\ GLITHUHQ
3IXQGDPHOOYWWOBUDWLRQ™ DQG ZKHWKHU WKH SURFHGXUDO
been complied with  , with ou W 3 VLGHVWHSSLQJ" WKH ULJKWV RI RWK
fully protected. This includes principles of procedural fairness. 162 The
combination of the fact that the schemes are different, along with the
procedural unfairness , which has arisen from the way the appeal has been

159 1p97, 1D98, ID112 and ID113.

160 1pg3.

181 1p75. 7KLV LV GDWHG 0D\ 6%49V FORVLQJ VXEPLVVLRQV PDGH
issue.

162 Holborn Studios v Hackney LBC .
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In the co ntext here , the 1.25 Mt scheme is not substantially different to the
1.75 Mt scheme. HCC did not consider the 1.75 Mt scheme to be

substantially different from the original 2.6 Mt scheme. The differences set

out in ID26 relate to the removal of Phase 4 a nd the stockpiling area, along
with a revised landform following restoration. There are no procedural
constraints to granting permission for the 1.25 Mt scheme as it has been

subject to consultation by HCC and all the representations are before the

Inquir y. Both schemes have been subject to EIA. 167

345. No real prejudice has been identified . No new issues arise in the 1.25 Mt
scheme. None of the witnesses to the Inquiry identified any matter upon
which they would have given evidence had they been allowed more time, or

suggested that there was uncertainty arising from the changes. It is entirely
unsurprising that the amended scheme relied on different supporting

documents. No fee was payable for the planning application for the 1.25 Mt
scheme , soHCC musthave FRQFOXGHG WKDW WKH pPpFKDUDFWHU DC
the amended scheme was the same. Unfairness under the  Holborn Studios
procedural test cannot possibly have arisen because the 1.25 Mt scheme was
subject to consultation by HCC , and a substantial proportio n of Inquiry time
was given to hearing evidence from the public. 168
17 1D77.
168 1p8gs.
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Conclusions

Preliminary matters

346.  The following conclusions are based on the written submissions, the
evidence given by those who appeared at the Inquiry, and inspections of the
site and its surroundings. In this section the figures in parenthesis [ ] at the
end of paragraphs indicate source paragraphs from this report. [11]

347.  The application was for the extraction of 2.6 Mt of sand and gravel, but
Hertfordshire County Council (HCC) consid ered a revised scheme for the
extraction of 1.75 Mt . This is the appeal scheme. HCC refused the
application on six grounds. Reason (3) concerning impact upon air quality,
and the absence of a Health Impact Assessment (HIA) , was subsequently the
subject of a statement of common ground, and these matters were  not
pursued by HCC at the Inquiry. [ 2,3,7 ,147]

348. The appeal scheme wo uld extract 1.75 Mt  of sand and gravel over a period
of up to 10 years in four phases, with phased restoration to agriculture and
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Main considerations

358. 7KH 6 HFUHW D U \skRehsoi¥ Divdddivering the appeal state that it
involves proposals for significant development in the Green Belt, and major
proposals involving the winning and working of minerals. However, the
direction did not include details about any matters about w  hich the Secretary
of State particularly wishes to be informed for the purposes of considering
this appeal . The evidence indicates that the main considerations here are as
follows. [ 6]

(1) The effects of the proposed development on the openness of the
Green Belt and upon the purposes of including land within it, and
whether the development conflicts with policy to protect the Green
Belt.

(2) The effects of the proposed development on the character and
appearance of the area, including cumulative effects.

(3) The effects of the proposed development on the local amenity of the
area and the living conditions of nearby resident s, with particular
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many representations to the Inquiry , as an important element of this part of
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vantage points.  The bunds would be temporary, but the proposed tree

planting would be more enduring. Even a llowing for the intervening
development at the nursery , along with  the proposed housing on the HERT4
site, the proposed mineral extraction would , to some extent, harm the setting
of historic Hertford. The proposal would |, therefore, conflict with one of the
purposes of the Green Belt. [26, 157,221 ,287 ]

372.  The appeal decision cited by the appellants for a well site is not directly
comparable to this scheme for the extract ion of sand and gravel. I n
particular , the wellhead assembly was permitted for a temporary period of
five years, which is half the duration of the proposed 1.75 Mtscheme. [ 223]

373. Forthese reasons, the appeal scheme would not preserve the openness of
the Green Belt . Itwould also  conflict wit h one of the purposes of including
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377. Inthe Landscape Character Assessment, Evaluation and Guidelines for
Southern Hertfordshire supplementary report on: The suitability of landscape
character areas for mineral extraction 2001 t he landscape strategy for this

DUHD LV pLPSURYH D Q lectidgthesdsting finpddttdf mineral
extraction. The site profile suggests that mineral extraction might be
possible, but that extreme care would be required to ensure that there was

no permanent damage to local landscape character, adding that it might be
preferable to keep it within the centre of the plateau rather than on the
edges, where it would be more visible and closer to settlements . Thereport
notes that it is unlikely that low level restoration would be appropriate.
[33,219]

378. The appeal site is not the subject of any of the designation s given to
landscapes whose character and appearance justifies either a statutory status
or recognition of their quality in the development plan. But neither is a large
part of the English countryside, which i s nonetheless much appreciated for its

open views and the sense of space it provides . These landscapes are
especially important as a foil to urban settlements. There is considerable

anecdotal evidence about  the role the appeal site plays in this regard , Which
is borne out by the  evidence about the  actual use of the formal and informal
footpath network. | consider that the appeal site is a landscape resource and
visual amenity of considerable importance because of its proximity to the

urban area.

[127, 146, 152,154,156 -159,168, 179,180,185,188,190,205 ,216, 272,273, 285,287 |

379.  Previous mineral extraction, including the partially restored Rickneys
Quarry , which adjoins the appeal site, is a strong influence on the overall
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392. HCC considers the limit  at Sacombe Road should be setat 48  dB(A); the
appellant s consi der that it should be 52  dB(A), but are confident that the site
could be operated  without exceeding 50 dB(A) , and are content to accept a
condition to that effect. The disagreement arises from differences in recorded
background levels from which the limit LV GHULYHG , VKDUH +&&TV FR
DERXW WKH DS Sd&l Déagu@menty. Background levels are not affected
by raised sou nd levels for short durations. S o it is difficul tto explain the
difference between W KH D S S H Os8 In€adlLxefehnts for  The Orc hard and
Sacombe Road, unless it was affected by the positioning of the microphone
close to a hedge with rustling leave  s. | concur with HCC that any noise
condition imposed should specify a limit of 48 dB(A) at Sacombe Road. This
could be exceeded if the appeal site was worked at the same time as
Rickneys Quarry.  [67,230 ,311]

393. The noise experts also disagree about the assessment of the sound power
levels for plant likely to be used in the minerals operation. Buti rrespective of
whose analysis is preferred , t he evidence indicates that at times the operation
would be likely to generate noise level s close to the acceptable |  imits set out
in the Guidance . In certain weather conditions noise could exceed acceptable
limits for short periods. In addition, the character of noise emitted by
operational devel opment would be distinctive. If this resulted in complaints ,
these could take time to monitor , and to devise and implement mitigation
measures. During such times noise could be intrusive for local residents ,
especially given the proximity of dwellings at Sacombe Road . [ 66,231 ,232]

394. lam not convinced, given the separation dis tances between the proposed
excavation and nearby dwellings that there would be sufficient headroom
here , between likely noise levels from the operation and acceptable noise
limits , to be confident that the proposed development would not, at times,
result in an adverse noise impact that would harm the living conditions of
nearby occupiers and  the amenity of the area. On the available evidence, |
am unable to find that the proposal would accord with MLP Policy 18 (viii) or
with the aim of the NPSE to  avoid significant adverse impacts on the quality
of life. Ifind in these circumstances that noise is a consideration which
weighs against granting planning permission. [68-70,231,306 ]

395.  Air quality and health is not an issue for HCC, but is a major concer n for
residents48.82 Tm 0 g 074 518.3 Tm no9(r)14(a)rents4 [(of ch(usi)coul)11(d)ret atteTm O ing the
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significant concern regarding air quality and that there are already high levels
of PM1o and NO 2. Robust conditions were recommend to address minera
screening, road sweeping, road surfaces, wheel washing, vehicle and plant
emissions, reducing vehicle idling, construction logistic plans, diesel or petrol
generators, chutes/conveyors and skips, covering vehicles, along with advice

on using dust suppres  sants. In addition, Public Health England advised that
air pollution, from a range of sources, not solely from the proposed quarry, is
a potential threat to the he alth of the wider community, and acknowledged

that those with pre  -existing respiratory condi  tions, such as cystic fibrosis and
asthma, are considered a sensitive population if exposed to airborne

pollutants , such as particulate matter (PM). Published articles also state that
there is no threshold below which health effects do not occur.

[
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applied in other countries. Objectors arguethatt KH DSSHOODQWVY PRGHC
shows that in areas surrounding the appeal site PMzs exceed s 10 ug/m 3

without a quarry , and so any increase cannot be justified. This should not be

a decisive consideration because it has not been demonstrated here that any

increase in PMs, irrespective of its size, would result in an unacceptable level

of air pollution. Nevertheless, the WHO t hreshold adds to local consternation

about the health implications of the appeal scheme. [ 109, 202, 299 ]

401. A proportion of PMio emitted from the proposed development could
comprise respirable crystalline silica ( RCS), which is a known carcinogen.
There is no evidence about what proportion this might be, or how likely
working the Kesgrave formation would be to generate RCS emissions. There
is evidence that RCS risk is increased wher e a source material is crushed,
whereas the appeal scheme only proposes screening. However, RCSisa
recognised hazard for personnel working at quarries, and an emotive issue for
worried parents of children who live in the area or attend the local school.
The lack of reliable data here about RC Sfuelsthe ORFDO FRPPXQLW\TV
legitimate fears  about adverse health outcomes in the long term
[119, 130, 139, 151, 172, 202, 244, 298, 302,303 ]

402. I consider thatd ust could be controlled by condition, but n oise would be
likely to be intrusive at times because of t he proximity of dwellings . In
addition, there is  considerable local fear and anxiety about air pollution and
health risks from PM and RSC, which is sufficient here to be  a material
planning consideration  inits own right . Taking all the above into accoun t, |

consider that the appeal scheme would have an adverse effect on the living
conditions of residents and on the amenity of the area of moderate
significance.

(4) Public Rights of Way

403.  The route across the site has been recognised as an Asset of Community
Value , which is used for health walks . The proposed temporary diversion of
the PRoW around Phase 4 and the provision of permissive paths would be
necessary mitigation during the operation. Even so, the scheme would render
the local PRoW network  less attractive whilst the site was being worked. |
consider that for the duration of  the operation the proposed development
would have an adverse effect on the PRoW network of minor significance.

[21,71, 142,143, 156,158 ,160,168,178, 182,188, 233,273,285, ]

404.  Proposed additions to the PRoW network following restoration would be
beneficial in terms of providing some more routes for users. However, the
restored landscape would not be as open as it currently is, and so it might not
be used in the same way as it is today. The advantage of additional routes in
those circumstances may not result in more people using and benefitting from
the local footpath network.

https://www.gov.uk/planning -inspectorate Page 83



https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate

Report APP/M1900/W/17/3178839

(5) Hydro geo
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by the parties .1° In the absence of more details about what methodology

would provide a reliable safeguard, it seems to me that the condition

suggested by HCC and the appellants might unreasonably impact on the

deli verability of the development. E specially so for parts of Phase 3 and
Phase 4, where the available Isopachyte data indicates that the protective

basal layer would be likely to be at its thinnest 6% 4TV ¥sted tondition
would provide a greater safety margin. But it would be considerably more
onerous, and
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Preferred Area. The Inquiry was advised that the only outs tanding matter
delaying the grant of planning permission concerns legal provision for a
Country Park.  No evidence was submitted to dispute this. The available
evidence indicates the likelihood that the BAE site will make a substantial
contribution to the  landbank in the near future

[46,75,76 ,129, 181, 212,215, 249,250 ,252 ]

430. The evidence
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435. Given

https://www.gov.uk/planning -inspectorate Page 90


https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate

Report APP/M1900/W/17/3178839

440. The Secretary of State is required to decide this appeal having regard to
the development plan, and to make the determination in accordance with it,
unless material considerations indicate otherwise. +&&TV UHDVRQV IRU UHI
refer to the East Herts Local Plan 2007, but East Herts District Plan (EHDP)
was adopted in October 2018. The development plan also includes saved
policies of the Hertfordshire Minerals Local Plan Review 2007 (MLP). [37 -42]

441.  Significant areas of the appeal scheme would be locate d outside the
boundaries specified in PA2. The proposal would not be an extension to
Rickneys Quarry, nor would it use its existing access from the B158.

Furthermore, given my findings about the effects of the proposal on the living
conditions of residen ts and the amenity of the area, | am not satisfied that

the scheme would provide appropriate buffer zones. For all these reasons ,
the proposed development would  not accord with MLP Policy 3

[58, 77,78, 80, 87, 88, 259,261 ,290 ]

442.  Working outside the  Preferred Area is not justified on the grounds of the
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(14) Framework and Guidance

447.  Interms of compliance with the Framework the scheme would gain
support from the great weight to be given to the benefits of mineral
extraction, including to the economy. However, it would be at odds with
policy about enhancing the natural and local environment and recognising the
intrinsic character and beauty of the countryside, and the economic and other
benefits of BMV agricultural land . On the available evidence, | am unable to
find that the proposal would accord with the aim of the NPSE to avoid
significant adverse impacts on quality of life. Where all necessary controls
would need to be imposed by the planning system, | am unable to co nclude in
the absence of an appropriate mechanism and conditions to safeguard
groundwater that the appeal scheme would not result in an unaccepta ble risk
of water pollution . [45,47,49, 50,51,52,106 ]

448.  If the Secretary of State finds that the development woul d be
inappropriate in the Green Belt and concurs that VSC do not exist, then the
proposed development would conflict with national policy concerning the
Green Belt. Buti rrespective of whether the proposal is inappropriate or
puD S SUR S deldlopniefit in - the Green Belt , | consider for the reasons set
out above, that the scheme would be at odds with the policy in the
Framework when considered as a whole.

449.  Relevant provisions of the Guidance have been taken into account in
assessing the appeal scheme. [ 53,54 ]

(15) Planning conditions and obligations
Conditions

450.  Suggested conditions, in the event that planning permission was granted,

were the subject of a round -table without - prejudice discussion at the Inquiry.
The written list of conditions submitted by the appellants includes pre -
commencement conditions. In th e following paragraphs the Condition

numbers are as they appear in the Schedule of Conditions attached to this
report. [122-124, 329,336 |

451. A commencement period of three years would be appropriate here, and to
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Condition 9(b) accords with the peak hours specified by the Highway

Authority. A condition could not require a routeing plan where vehicles were

using the public highway. There would be no need to specify a particular

distance of level ground where footpaths were near to roads as such details

would be matters for approval in dischargi ng the conditions suggested by HCC
and the appellants. [330,335 ]

453.  Wheel cleaning facilities wou Id be required to control the track -out of
material onto the hi  ghway for pollution reasons  (Conditions 12 and 13)
Details would need to be approved of the stoc kpile and fuel storage areas
(Conditions 14 and 15) for similar reasons . It would be necessary to limit the
height of stockpiles to 5 m so as to minimise the visual impact of the
development and to accord with the information in the ES.

454.  There may be advan tage in permissive rights of way being available for
walkers, cyclists and horse riders , but it does not seem to me that this would
be a reasonable requirement necessary to mitigate harm to those who
currently use the area. | concur with the appellants that the condition should
refer only to walkers (Condition 16). [329]

455.  An archaeological scheme and recording would be necessary in the
interests of local heritage (Condition 18).

456.  No waste should be imported, s urface and ground water drainage
controlled , boreholes maintained, groundwater monitored and m easures
required to deal with any land contamination , SO as to safeguard  groundwater
(Conditions 19-24). However, it would not be necessary to specify works for
borehole OBH 1A as this has been re SDLUHG 6%4YV GHWDLOHG VXJJH
boreholes might preclu  de more appropriate measures. This is a matter of

https://www.gov.uk/planning -inspectorate Page 93


https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate

Report APP/M1900/W/17/3178839

460. The hours of working would need to be controlled in the interests of the
amenity of the area (Condition
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of State is minded to allow the appeal then the obligation would need to be
amended .

Financial Bond

471. There is local concern about the restoration of the site. Itis
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possibility here of someone being prejudiced because they were deprived of
such an opportunity. Many local residents commented on the confusion about
the process and relevant doc ~ uments. This is understandable given the

chronology of events in this case. It IS not possible to say that the manner in
which the applications and the appeal progressed did not , for some people,

result in misunderstandings about how and when to comment onthe 1.25 Mt
scheme , at both the application and appeal stages. [13,195,196 ,279 ,280, 292 ]

479. Some objectors thought that dealing with the 1.25 Mt scheme as part of
this appeal would neutralise and ¢ onfuse any opportunity for comment or
objection to an y appeal against the refusal of that scheme . HCC also objects
to consideration of the amended scheme because a step in the appeal process
would be bypassed. There is statutory provision for two opportu nities to
make representations, for which there are specific public notice provisions at
the application and appeal stages . The original public notice about the
Inquiry, and the  subsequent notice about its resumption, both correctly
guoted the description of the proposed development from the application
IRUP ZKLFK LQFOXGHG WKH 3VWRFNSLOH DUHD” DQG VR V
reasonably assumed that the Inquiry was dealing solely with the 1. 75 Mt
scheme.

480. The adjournment of the Inquiry would not have remedied any procedural
fairness defect regarding consideration ofthe  1.25 Mt scheme , as the
adjournment  was required to provide an opportunity for public comment on
the HIA. In my judgement
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Recommendation S

482. | recommend that the appeal for the 1.75 Mt scheme should be dismiss ed
for the reasons set out above . However, if the Secretary of State is minded
to disagree with my recommendation, and to allow the appeal and to grant
planning permission, then the conditions consider ed necessary to be imposed
are set out in the Schedule of Conditions attached to this report . Arevised
section 106 agreement would also be necessary to ensure that an appropriate
mechanism existed fo  r highway restoration.

483.  For the reasons set out above, | recommend that the Secretary of State
decline s the requestto  determine the appeal on the basis of the 1.25 Mt
scheme .

John Woolcock
Inspector
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of counsel
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Jethro Redmore BEng
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James Sutton BSc Tech
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Robert Sellwood
BA(Hons) DipTP MRTPI
FRICS
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Douglas Symes DK Symes Associates
BSc(Hons) ARSM C Eng
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Katharine Elliot Instructed by Attwaters Jameson Hill and SBQ
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Aska Pickering Local resident and Chairperson of SBQ
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Primary School

Libby Mountford Local resident

Julie Starkiss Head teacher Bengeo Primary School

Suzanne Bray Local resident
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School

Thalia Watson Local resident

John Howson Local resident

Robert Chandler Local resident

Anu Palmer Local resident

Mark Lynch Local resident and Chairman of the Bengeo
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Dr Br

https://www.gov.uk/planning -inspectorate Page 101



https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate

Report APP/M1900/W/17/3178839

Clir Margaret Eames -Peterson Hertfordshire County Council
FSS FRSPH MSc DLSHTM PGCE

BSc

Cllr Mari Stevenson East Herts District Council
Steve Halsey Local resident
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PROOFS OF EVIDENCE and WRITTEN REPRESENTATIONS

Appellants
APP1 Christopher Leake Proof of Evidence, Appendices Al -A6.
APP2 Les Jephson Proof of Evidence, Appendices A and B.
APP3 Jethro Redmore  Proof of Evidence, Appendices 1 -5.
APP4 James Sutton Proof of Evidence, Appendices 1 -5.
APP5 lan Dix Proof of Evidence, Appendices 1 -3.
APP6 Ben Cave Health Impact Assessment.
APP7 Robert Sellwood Proof of Evidence, Appendices 1 -9.
APP8 Mark Flatman Proof of Evidence, Appendices A -D, Rebuttal ID2.

APP9
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SCHEDULE OF PLANS AND DRAWING
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ANNEX B
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6) Prior to the commencement of development in each Phase, a detailed
Working Plan/Scheme  shall be submitted to  the Mineral Planning
Authority  to show:

(a) The precise extent of the extraction area.
(b) The precis e location and height of screen bunds.

(c) All working including soil stripping, overburdens stripping, mineral
extraction and restoration.
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11)

12)

13)

14)

15)

16)

17)

18)

in accordance with the approved details and thereafter shall be retained
until the last Ph  ase has been restored.

Prior to the commencement of development, full details of any fencing,
gates or barriers proposed to be erected at the entrance to the site in
connection with the formation of the new haul road, shall be submitted
to the Mineral Plan  ning Authority for approval in writing. Any gates,
fencing or barriers shall be erected in accordance with the approved
details and thereafter shall be retained until the last Phase has been
restored.

Prior to commencement of development, full details of the wheel wash,
together with water supply, water storage , recycling and disposal shall
be submitted to the Mineral Planning Authority for approval in writing.

The wheel wash shall be implemented and operated in accordance with

the approved details.

No ve hicles shall enter the public highway from the site unless their
wheels and chassis have been cleaned in the wheel wash to prevent
material being deposited on the highway.

Prior to commencement of development, full details of the construction

of the stockpile area to include cross sections, finished levels, surfacing,
drainage and pollution measures shall be submitted to the Mineral

Planning Authority for approval in writing. Construction shall take place

in accordance with the approved details befor e the first use of the
stockpile area, which shall thereafter be retained in accordance with the
approved details . The height of stockpiles within this area shall not

exceed 5 m above its finished ground level.

Full details of the proposed bunded fuel sto rage area shall be submitted
to the Mineral Planning Authority for approval in writing. The bunded

fuel storage area shall be constructed and used in accordance with the
approved details. Plant shall only be refuelled in the bunded fuel

storage area.

Prior to the commencement of development details of all proposed

temporary permissive paths shown on Composite Operations Plan

1217/CO/1 v9 dated 19/12/2016, including the standard of construction

and width of paths, shall be submitted to the Mineral Planning Authority
for approval in writing. The permissive paths shall be created in

accordance with the approved details and made available for public use

by walkers prior to the commencement of mineral extraction, and

thereafter shall be retained until the Cert ificate of Completion under the
Section 25 Agreem ent has been issued and the Definitive Map routes
have been dedicated

Prior to commencement of development, a detailed scheme for the safe
crossing by the public over the haul road of any rights of way, sha Il be
submitted to the Mineral Planning Authority for approval in writing. The
crossings shall be implemented in accordance with the approved details

and made available prior to the first use of the haul road by any HGVs,

and thereafter shall be retained until the last Phase has been restored.

(a) The development hereby permitted shall not commence until an
Archaeological Written Scheme of Investigation has been submitted to

https://www.gov.uk/planning -inspectorate Page 110



https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate

Report APP/M1900/W/17/3178839

and approved in writing by the Mineral Planning Authority. The scheme

shall inclu de the following: (1) A programme and methodology of sit e
investigation and recording. (2) A programme for post -investigation
assessment. (3) Provision to be made for analysis of the sit e
investigation and recording. (4) Provision to be made for publication
and dissemination of the analysis and reco rds of the site investigation.
(5) Provision to be made for archive deposition of the analysis and

reco rds of the site investigation. (6) Nomination of a competent person

or persons/organisation to unde rtake the works set out within the
Archaeological Written Scheme of Investigation.

(b) The development hereby permitted  shall be carried out  in
accordance with the  approved programme of archaeological works set
out in the Written Scheme of Investigation.

(c) The site investigation and post -investigation assessment shall be
completed in accordance with the programme set out in the approved
Written Scheme of Investigation, and the provision made for analysis

and publication where appropriate.

19) The development hereby permitted shall not be commenced until such
time as a scheme for Groundwater Monitoring has been submitted to,
and approved in writing by, the Mineral Planning Authority. The sch eme
shall include the following: (1) A groundwater monitoring programm eto
cover the whole time period of mineral extraction at the site (including a
maintenance plan for the groundwater boreholes) in respect of
contamination and turbidity, including a timetable for monitoring and
the submission of reports to t he Mineral Pla nning Authority.  (2)
Provision for monitoring reports, which should include details of any
necessary contingency action arising from the monitoring, to be
submitted to the Mineral Planning Authority for approval in writing. Any
necessary contingency measu  res required shall be carried out in
accordance with the approved timetable as set out in the approved
reports. The Groundwater Monitoring scheme shall be implemented as
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The approv ed landscape and ecological restoration scheme  shall be
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format (spreadsheet or similar) shall be approved in writing by the

Mineral Planning Authority . The data for PM 10 shall be provided with
averaging periods and including EU PM 10 limit values of 50 pg/m 3 ina
24 hour period. The data for PM 25 shall be provided with averaging
periods and including EU PM 25 annual limit values of 25 ug/m 3. One
monitor shall be appropriately located on the southern point boundary
closest to sensitive receptors and the positi on shall be indicated on a
plan approved in writing by the Mineral Planning Authority . Monitoring
shall take place before commencement o f development as  provided
above and the approved air quality monitoring scheme , including
measures for publicity , shall be implemented until the last Phase has

been restored.

6%49V VXIJIHVWHG
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monitoring scheme, including measures for publicity, shall be
implemented until the last Phase has been restored.

,QVSHFWRU %\ @RMdgestions should be preferred

36) Priorto commencement of the development the Mineral Operator shall
contact the Mineral Planning Authority to set up a Community Liaison
Group which will run until the last Phase has been restored. The
&RPPXQLW)\ /LDLVRQ *URXSTV SXUSRVH LV WR FRPPXQL
regarding quarrying activities to the public and to establish a
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is to be retained in the base of the quarry excavation. The plans will
show that5 m ofin -situ sand and gravel s retained in the base of the
excavation. Where the in -situ layer of sand is naturally less than 5 min

thickness no quarrying shall take place although the thickness shall be
increased to 5 m by placing materials derived from within the planning
application site only  over this part of the site.

(d) Prior to the start of restoration infilling in each Phase, a survey shall

be provided to the Mineral Planning Authority confirming that the

contours of the sand and gravel (in mMAOD) retained at the bas e of the
guarry excavation is the same as the pre -commencement plan for that
Phase provided under  (c).
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provided in thei r entirety and are operational. (4) Groundwater
monitoring reports as specified in the approved sche me shall be
submitted no less than annually. (5) Should results of the groundwater
monitoring scheme prove a negative impact on any groundwater or

surface water sources, all works at the development hereby permitted
are to cease immediately and should not resume until mitigation and/or
any remedial works required are submitted in writing to and approved
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ID27.2
ID28.1

ID28.2
ID 29

ID30.1
ID30.2
ID31.1
ID31.2

ID31.3

ID 32

HCC suggested plannin g conditions for 1.25 Mt scheme

Consultation responses from County Landscape Officer dated
27 February 2017

Consultation responses from County Landscape Officer dated
21 June 2016

Cross sections  [requested by Inspector]

Schedule of relevant plans and documents 1.75 Mt scheme
Schedule of relevant pla  ns and documents 1.25 Mt scheme
Drawing 1217/1.75/UM/1 Isopachytes 1.75 Mt scheme
(undisturbed material above chalk )

Drawing 1217/1.25/UM/1 Isopachytes 1.25 Mt scheme
(undisturbed material above chalk)

Drawing 1217/1.75 and 1.25/EM/1 Isopachytes

(existing ground level  above chalk ) [requested by
Inspector]

Statement and attachments by Dr Bryan Lovell
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ID 63 Statement by Steve Halsey
ID 64 Statement by Laura Wyer
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ID93 Written representations about HIA submitted during
adjournment (in blue folder with list of those who submitted
comments at Annex B of this report)

ID94 Statement of Common Ground by HCC and appellants dated
3 October 2018

ID95.1 Plan and schedule of distances to properties/features for

1.75 Mt scheme by HCC and appellants
[requested by Inspec  tor]
ID95.2 Plan and schedule of distances to properties/features for
1.25 Mt scheme by HCC and appellants
[requested by Inspector]

ID 96 Update on Bengeo Neighbourhood Area Plan (BNAP) by Clir
Stevenson dated 3 October 2018
ID 97 Updated suggested planning conditions indicating matters

agreed and those remaining in dispute between HCC and
appellants =+
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CD18 Committee Report - (April 2018)
CD18a Committee Report Plan

CD19 CD19 *Doc 1 Decision - Refusal Notice April 2018  [1.25 Mt scheme]
CD19 *Doc 2 Addendum Reportto DCC April 2018

CD20
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Bernard Wheatcroft Ltd v SOSE (1982) 43 P.&C.R. 233

Blewett v Derbyshire CC [2003] EWHC 2775 (Admin)

DLA Delivery Ltd and Baroness Cumberlege of Newick [2018] EWCA Cv 1305
Europa Oil and Gas Ltd v SSCLG  [2013] EWHC 2643 (Admin)

Europa Oil and Gas Ltd v SSCLG  [2014] EWCA Civ 825

Gladman Developments Ltd v SoS CLG [2017] EWHC 2768 (Admin)
Holborn Studios Ltd and LB Hackney [2017] EWHC 2823 (Admin)

J v North Warwickshire BC [2001] EWCA CIV 315

Linda Davies v SOSCLG  [2008] EWHC 2223 (Admin)

Mount Cook Ltd v Westminster CC [2003] EWCA Civ 1346

R (On the application of Jones) v Mansfield DC [2003] EWCA Civ 1408
Samuel Smith Old Brewery and North Yorkshire CC [2018] EWCA Civ 489
Shadwell Estates Ltd and Breckland District Council
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RIGHT TO CHALLENGE THE DECISION IN THE HIGH COURT

These notes are provided for guidance only and apply only to challenges under the
legislation specified. If you require further advice on making any High Court
challenge, or making an application for J wudicial Review, you should consult a
solicitor or other advisor or contact the Crown Office at the Royal Courts of Justice,
Queens Bench Division, Strand, London, WC2 2LL (0207 947 6000).

The attached decision is final unless it is successfully challenged in the Courts. The
Secretary of State cannot amend or interpret the decision. It may be redetermined by the
Secretary of State only if the decision is quashed by the Courts. However, if it is
redetermined, it does not necessarily follow that the original decision will be reversed.

SECTION 1: PLANNING APPEALS AND CALLED -IN PLANNING APPLICATIONS

The decision may be challenged by making an application for permission to the High Court
under section 288 of the Town and Country Planning Act 1990 (the TCP Act).

Challenges under Section 288 of the TCP Act

With the permission of the High Court under section 288 of the TCP Act, decisions on
called-in applications under section 77 of the TCP Act (planning), appeals under section 78
(planning) may be challenged. Any person aggrieved by the decision may question the
validity of the decision on the grounds that it is not within the powers of the Act or that any
of the relevant requirements have not been complied with in relation to the decision. An
application for leave under this section must be made within six weeks from the day after
the date of the decision.

SECTION 2: ENFORCEMENT APPEALS
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