Supreme Court

*DB Symmetry Ltd and another v Swindon Borough Council

[On appeal from Swindon Borough Council « Secretary of State for Housing,
Communities and Local Government and another]
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The owners of a site comprising land within a wider area allocated by the local
planning authority for strategic development obtained planning permission for a
192 of the 1990 Act to

con rm that construction and use of access roads within its site as private roads
would be lawful. The planning authority, which took the view that access roads in
the wider development should be public highways connected with each other and
with the wider road network, refused the application. The developer appealed to
the Secretary of State whose inspector granted its appeal and issued a lawful
development certi cate. On the planning authority s application for statutory review
of that decision under section 288 of the 1990 Act the judge quashed the inspector s



access roads as public highways, condition 39



200 /
DB Symmetry Ltd v Swindon BC (SC(E)) [ [2023] 1 WLR

S shygt L wh B ghC s ¥ 5o/ L b » [2018] UKSC 63;
[zz:ro] AC 9d4 [7_018] 3 WLR 2059 [2019]‘§T8Ff1 [204] 2 AlER 271, SC(E)
S %t Los " §° ig,  Sogf ; ¥ En L, ms [1995] 1 WLR 759; [1995]

AII ER 63&1 HL(E) f f ]
EAETA| Fﬂf T ] P Lg, “ ¢

~F L
‘ss_-’,? M zt‘f ¢ [2015] UKSC 74,

[?_o 6] t WLR 85 ch17] 1 AIII':E R 347, ﬂ:(SC)

s Bk Loy« B# 5 B €h C 4 [1969] T QB 499; [1968] 3 WLR
671 [196 ] zAIITR 1199 A [1971] AC 508; [1970] 2 WLR 645; [1970] 1 All

ER 734, HL(E
fe ) E e E
The following ?ddltlonal cases were cited[in argument:

Ags ?fy G % g«H # (1884)14QBD 245, CA
Byt ¢ I¥® ,[[\ vg, 37 [1[969] 2 CT 388; [19691 3 WLR 12; [1969] 1[ All ER
]

1+-[19851 AC 1054; [1985] 2 AIER 151, CA

d1016,CHY
B‘ﬁk e 7‘3 2
251 [7_ 1] ICH? 337, Lzo 1] 1 AllER 961 HL( )
B g, N
ilod )53P CR55,C
B gtm Iy (Arpllc tion No 22531/05) (unreported) 6 November 2007,
{

s, C ik ’% Id§ rgs [2001] UKHL 8; [zociz] 1 AC

Y C 7{[ w g’ g Sty fS‘I’F ]} ¥ Ene i ik g

tHR

5,
E,,L,z{ s ® Sarg VAS*|, . In" g# C migy Ch L™ [Ho20] UKSC 38;
[ZQ{O]IWI{,R 4117; [2020] Bus LR 2247_ [2021] 2°All ER 1, SC(E)

77

G m¢s( 7} CJ gy gee ].SSJE f S fl"; 19]34 SC (HL) 58,
H

EFG{ 125‘) B

¢ Lgy = 27§, Ssgf 3| ¥ Enml nif» 8
a s; [ 5,,, f P fl 5 4 ik s [1978]
7

Kig s A- ﬂn-"v’yiv 7, » B gh C L gf - ‘y _Sstlf = g”
Enf b o & s [1973]1 V\fLR [1974] 1 AllER 19, DC ! !
L,n@?w" L’r@«‘ 7i(1834 ch & |4’\ 194
C ”j C (19?1) 63 P &CR 246,CA

Uﬁm ge” ,yi S‘s,i H |/ IF Y4677 [2015] UKSC[19 [2o15] 1 WLR
15971; [20T5] 3 AII ER/ 015 SC E)
. " g({ sh N ;h,m_‘ b sC A B Seesn #: rf (1994) 93 LGR
5,CA )
(S‘ #I [ ,j_ 7’4’ Qe L“) L] ‘”’“ ’?‘Jnig w C C 7“,-[2010] UKSC 20,
¥ [ZOE ] 1 AC 437, [2010] 2 WLR 1173; [2010[1 PTSR 1103; [2010] 4 Al ER 931,
|

SC(E)

S’ﬂ,rfy (M])f w g Sigf : oF E7} - % s [1982] JPL 380
~b gl « B ;74 C ﬂj [Bf ﬂ‘ C # i [2011] EWCAICiv 862; [2012] QB
z{ [2014]] 2 WLR 624 [2012] PTSR 441, CA T\/
'i{gm + T L gf Ley*§* ’gly S‘g,ﬁ f ¥ En& L wif w(1983) 48 P&CR
255 Jd / f
’V’ F ’eg-g Dy %5 C rfl g‘ Sg,ﬁ 5” En& L /% g [1990] 2 AC
357 [1990] 2 WLR 517; [1990] Al ElfQ 780, }tlL(E)

APPEAL from the Court of Appeal

By a decision letter dated 6 November 2018 a planning inspector (Wendy
McKay) appointed by the rst defendant, the Secretary of State for Housing,
Communities and Local Government (since succeeded by the Secretary of
State for Levelling Up, Housing and Communities), allowed an appeal by the
second defendant developer, DB Symmetry Ltd, under section 195 of the
Town and Country Planning Act 1990, against a refusal by the local
planning authority, Swindon Borough Council, to grant a certi cate of
lawfulness of proposed use or development in respect of the access roads
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within a development at Symmetry Park, South Marston, Swindon being

for private use with permission of the estate owners and management

company only and herself issued a certi cate of lawfulness to that e>ect.
On1












Reason: to ensure that the roads are laid out and constructed in a
satisfactory manner.

14 Condition 38 isheaded Foot/Cycleways and provides:

The proposed footways/footpaths shall be constructed in such a
manner as to ensure that each unit, before it is occupied or broughtinto use,
shall be served by a properly consolidated and surfaced footway/footpath
to at least wearing course level between the development and highway.

Reason: to ensure that the development is served by an adequate
means of access.

15 Several other conditions were imposed in the interests of safety.
Those included condition 34, which required parking and turning areas to
be constructed in accordance with Swindon BC s parking standards;
condition 4o, which related to a minimum footway width for a proposed bus
shelter; condition 42, which laid down the minimum distance between
entrance gates and the back edge of the highway; condition 43, concerning
the gradient of private accesses from the highway within ten metres from
junctions with the public highway ; condition 44, which prohibited
bringing the development into use until required visibility splays for all
private accesses were provided to the required standard; and condition 45,
which required detailed junction analysis of junctions with the north-south
access road.

16 The planning obligation under the section 106 agreement required
the east-west spine road to be constructed to base course level to the site
boundary in accordance with condition 39 of the planning permission
within one year from the rst occupation of area A. It also required the
north-south link to the wider NEV, that is the north-south access road
south of the roundabout, to be constructed to base course level to the site
boundary within one year of the rst occupation of area B, again in
accordance with condition 39. The planning obligation stated that the nal
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of this appeal that the commercial reality was that, if condition 39 did not
have the meaning for which Swindon BC contended, DBSL could seek a
nancial contribution from the owners and developers of neighbouring
development sites to the south of the A420 in return for a licence to use the
main access roads within the site or their dedication as public highways. On
19 June 2017 DBSL applied under section 192 of the 1990 Act for a
certi cate of lawfulness of proposed use or development ( the certi cate ) to
the e>ect that the formation and use of private access roads in the site as
private access roads was lawful. Swindon BC refused to grant the certi cate
by a decision dated 21 August 2017.
19 DBSL appealed to the Secretary of State, whose planning inspector,
having considered the parties written submissions, allowed the appeal. She
stated in para 20 of her decision:

In my view, condition 39 simply imposes a requirement concerning
the manner of construction of the access roads and requires them to be
capable of functioning as a highway along which tra—c could pass
whether private or public. It does not require the constructed access
roads to be made available for the use by the general public. | believe that
a reasonable reader would adopt the appellant s understanding of the
term highway as used in the context of the condition as a whole with the
clear reference to the construction of the roads as opposed to their use or
legal status. The distinct inclusion of the term public highway in the
reason for imposing condition 39 reinforces my view on that point.

The inspector interpreted the section 106 agreement as requiring only the
construction of the two roads to base course level and not that they be made
available to public use. On the certi cate she gave as the reason for issuing
the certi cate the following:

The proposed use of the access roads within the development site for
private use only would be in accordance with conditions 37 and 39 of
[the] planning permission . . . and the terms of the section 106 legal
agreement dated 2 June 2015. The private use of the access roads in
connection with the development is therefore authorised by that planning
permission and Wjuld be lawful.

(2)~F t5g5 5 gy

20 On 14 December 2018 Swindon BC applied to the High Court for
statutory review of the inspector s decision under section 288 of the 1990
Act. In a judgment dated 1 July 2019 Andrews J quashed the inspector s
decision. In summary, Andrews J analysed the dispute as a question of the
construction of condition 39. Counsel for the Secretary of State and DBSL
both referred her to Hy = Sk b 4 but did not argue that that decision
rendered condition 39 unlawful if it were construed in the manner for which
Swindon BC argued. Instead, counsel relied on that case and subsequent
case law as an important aspect of the factual and legal context against
which the planning permission fell to be construed.

21 Andrews J, after citing authorities on the interpretation of planning
conditions, focused her attention on the meaning of the word highway .
Noting that section 336 of the 1990 Act applied de nitions from the
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Highways Act 1980, including bridleway , footpath and highway ,
except insofar as the context otherwise requires , she discussed the
de nition of highway in the Highways Act 1980 but did not nd it
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(2) In dealing with an application for planning permission or
permission in principle the authority shall have regard to (a) the
provisions of the development plan, so far as material to the
application, . . . (c) any other material considerations.

Section 72 of the 1990 Act makes further provision for the imposition of
planning conditions. It provides so far as relevant:

(1) Without prejudice to the generality of section 7o(r), conditions
may be imposed on the grant of planning permission under that section
(a) for regulating the development or use of any land under the control of
the applicant (whether or not it is land in respect of which the application
was made) or requiring the carrying out of works on any such land, so



(7) The Acquisition of Land Act 1981 shall apply to the compulsory
acquisition of land under this section.
Section 227:
(1) The council of any county, county borough, district or London
borough may acquire by agreement any land which they require for any



such part of the cost of the works as may be speci ed in or determined in
accordance with the agreement.

35 By these means the highway authority, which may or may not be the
same as the local planning authority, can arrange by agreement with the
developer that a road be constructed at the developer s expense and then
dedicated as a highway maintainable at public expense. If a highway
is maintainable at public expense, it vests in ﬁhe highway authority:
section 263. This involves the vesting in the highway authority of those
rights in the vertical plane of the highway which| are necessary to enable
them to perform their statutory functions mclut{!mg congrol repalr and
maintenance: § shy, g k L w, # B &h C o plese gp t ™
[2020 bI4 paras 8 and »” bér Lord Briggs JS¢. If tHe hlgﬁ(way isdhot
maintainable at public expense it remains vested in the owner of the soil but

is subject tT public rights of passjgr I
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3{5 The wording of sections 70 and 72 of the 1990 Act and their
statutory predecessors does not expressly set clear limits on the scope of
planning conditions. Section 7o speaks of the local planning authority
imposing such conditions as they think t . Section 72 speaks of

regulating the development or use of any land under the control of the
applicant , but that section is expressly without prejudice to the generality
of section 7o(r). Nonetheless, those statutory provisions relating to
planning conditions do not exist in a vacuum but fall to be interpreted in the



applied Lord Denning s dictum in



and summarised the principles laid down in that case. The rst was that the
conditions should not make a fundamental alteration in the general law
relating to the rights of the person on whom they were imposed, Tunless the
power to do so is expressed in the clearest possible terms. He held that the
interference with Hall s rights of property such as their right to prevent other
people from passing over their land did not breach this pringiple. The
second principle, which was the principle a—rmed in § # G 4% , that the
conditions imposed must fairly and reasonably relate to the permitted
development, was not breached because the conditions were in connection
with the permitted development. It was the third principle [that] the
conditions imposed must not be so unreasonable that it can be said that
Parliament clearly cannot have intended that they should be imposed
(p 247) that he found to be breached. He expressed concern that a
requirement in e>ect to dedicate the ancillary road to the public could result
in Hall having no redress if the road became choked with tra—c or required
repair because of the weight of tra—c. He also expressed concern that Hall
would be at the mercy of the adjoining landowners once its temporary access
was closed after the construction of the ancillary road and without remedy
if access along the ancillary road were obstructed. The local planning
authority could have reserved a strip of land for the ancillary road and at the
appropriate time could acquire the land compulsorily under the Highways
Act 1959, on payment of compensation. While Hall and the adjoining
owners could relieve themselves of the burden of upkeep of the road by
requiring the council to declare the highway maintainable at public expense,
they would receive no compensation for having constructed the road at their
OWn expense.

41 Bearing in mind that the council could [acqwre the Ia{nd for the
ancillary road by compulsory purchase on payment of compensation,
Willmer LJ concluded that the impugned conditions were so unreasonable as
to be ultra vires. Inreaching that conclusion he referred to ajud%ment of the
Judicial Committee of the Privy Council in C; »i § & £, € C Lgy »
Myl = % Hgl ~ % ¢5C sar [1927] AC 343,|nwh|cWLord Warrmgtbn



ancillary roads. Contrary to the views of the other Lord Justices, he
considered the condition to be void for uncertainty. Turning to the
7% el Ty challenge, he stated, correctly in my view, that the local
autdiority s power to attach conditions to a planning permission is, on the
face of it, unlimited but that a question of vires arose. Observing that
compensation would be payable if the land were to be acquired compulsorily
under the Highways Acts, he stated (p 256):

It may be that it is within the power of the authority to require an
applicant to grant his neighbour a right of way over his land as a
condition of its development. It is not in my judgment within the
authority s powers to oblige [the applicant] to dedicate part of his land as
a highway open to the public at large without compensation, and this is
the other possible interpretation of the condition. As was pointed out to
us in argument, the Highways Acts provide the local authority with the
means of acquiring lands for the purpose of highways, but that involves
compensation of the person whose land is taken, and also the consent of
the Minister.

43 Pearson LJ interpreted condition 3 as providing for the construction
of an accommodation road and requiring Hall to give a right of passage over
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46 This is how the decis'o+ inHy « sk b 4:nhas been 4nder§tood in
case law thereafter. In, « Hy 8, »L », »B* &hC # )i, B _\, 4

H /¢ Lg, [1974] OB 720, the Divigonal Court held that pldnnhing
conditionsd which purported to require that houses in a residential
development, for which planning permission was sought, were to be

occupied by people on the council s housing waiting list and with security of



when the land had been designated in the development plan for such
acquisition: the 1947 Act, section 38. Compulsory acquisition under the
1947 Act was therefore not an option. The provision of expanded powers of
acquisition, which are now in section 226 of the 1990 Act, was not enacted
until the Town and Country Planning Act 1968, section 28, but the
introduction of those wider powers of acquisition in the planning legislation



Lord Scarman identi ed the third test as the application to Elanning law of
the more general public law test of ‘¥ #¢l , unreasonableness (p 619).
Viscount Dilhorne (p 6oo) cited Hy « 84 b 4/nasan exanIe of the third
test.

52 <Fe¢ S5 %e Ly % §°7F §y, Ssgé + F En7l iR o [1995]
T1WLR 759 (=F¢+* S5'd@¢ Lss, ) concerﬁed thefquestlon whether a planning
obligation to build a link roado>ered by a developer was su—ciently related
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developer of compensation to which he would otherwise have been
entitled.

Under the title of Improper Conditions , para 13 stated:

It is a general principle that no payment of money or other
consideration can be required when granting a statutory consent except
where there is speci ¢ authority. Conditions requiring, for example, the
cession of land for road improvement or for open space should not
therefore be attached to planning permissions. . .

54 Government policy on the scope of planning conditions has
remained substantially the same in relation to the payment of money and the
dedication of roads as public highways. Inthe (1995) DOE Circular t1/95 it
is stated:

Conditions Requiring a Consideration for the Grant of Permission

83. No payment of money or other consideration can be required
when granting a permission or any other kind of consent required by a
statute, except where there is speci ¢ statutory authority. Conditions
requiring, for instance, the cession of land for road improvements or for
open space, or requiring the developer to contribute money towards the
provision of public car parking facilities, should accordingly not be
attached to planning permissions. However, conditions may in some
cases reasonably be imposed to oblige developers to carry out works on
land within the application site, to overcome planning objections to the
development e g provision of an access road. Further advice on this and
on agreements with developers to cover such matters is given in Planning
Obligations (DOE Circular 16/91, WO 53/91.). . .

Annex B: Conditions which are unacceptable

4. To require that the land in front of the buildings shall be made
available for future road widening. This condltk‘ n improperly requires
land to be made available as part of the highway (1, 472).

5. To require that a lay-by §ha|l be constructed and thereafter
assigned to the highway authority (14 472). .

Similarly, in the 2o14 National Planning Practice Guidance it is stated:

Are there circumstances where planning conditions should not be
used?. . .

Conditions requiring land to be given up:

Conditions cannot require that land is formally given up (or ceded) to
other parties, such as the Highway Authority . . .

Those statements of government policy are not legally binding but they
demonstrate an est bllshe([i1 understanding as to the scope of planning
conditions which is relevant to the interpretation of condition 39, which is
the second issue on tTls appIal
\

(6)'!“” g:e 4,7"71 %S ll as

55 Itis not disputed that in this case Swindon BC could have achieved
the dedication of the access roads as highways by means of a planning
obligation under section 106 of the 1990 Act, the relevant provisions
of which | set out in para 29 above. | accept as correct the parties
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understanding in that regard. It has for some time been a matter of
government policy that developers, rather than the public sector, should
meet the external costs of a development, including the provision of
infrastructure, such as roads, drainage, schools and community facilities, to
accommodate the development. At the same time, government policy and
the law have rejected the buying and selling of planning permissions where
a local planning authority makes exorbitant demands of a developer or a
developer o>ers planning gain which is not su—ciently related to its proposal
in the hope of obtaining planning permission.

56 The law contributes to the avoidance of this mischief by



planning permission. In~%¢¢ & *%¢ Lg,
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members of the public. Such'a requirement is di>erent in principle from the
imposition by a planning condition of a requirement that the landowner
cedes rights to the public su% as by dedicating roads within a development
site as public highways. b therefore gives no support for the view that
a local planning authority may use a planning condition to require the
dedication of a road as a public highway. The options available to the
planning authority to achieve such a result are obtaining an agreement from
the landowner to create a planning obligation or the acquisition of the
relevant land by compulsory purchase or agreement.

62 Secondly, Parliament also has intervened by imposing limits on the
use of planning obligations in regulation 122 of the 2010 Regulations, which
I have quoted in para 32 above. A planning obligation may constitute a
reason for granting planning permission for the development only if three
cumulative criteria are met: the planning obligation must be (a) necessary
to make the development acceptable in planning terms, (b) directly related to
the development, and (c) fairly and reasonably related in scale and kind to
the development. As | have said, it is not disputed in this case that a planning
obligation to dedicate the access roads as public highways would be a valid
planning obligation and | see no reason why such a planning obligation
would not have been a material consideration in the grant of planning
permission for the development.

63 It may appear to some that it does no credit to the law for it to
invalidate a planning condition requiring the dedication of roads within a
development site as public highways in order to facilitate the development of
neighbouring sites while allowing a planning authority to request a
developer to enter into an agreement to achieve that result by means of a
planning obligation and to treat the existence or non-existence of such an
obligation as a material consideration in the determination of the planning
application. It may be thought that the developer is faced with Hobson s
choice: to agree to enter the agreement creating the planning obligation or
face a refusal of its planning application. There is, however, a fundamental
conceptual di>erence between a unilaterally imposed planning condition
and a planning obligation: the developer can be subjected to a planning
obligation only by its voluntary act, normally by entering into an agreement
with the planning authority, and not by the unilateral act of the planning
authority. Further, there may be more scope for a developer to negotiate the
terms of an agreement under section 106 of the 1990 Act as the planning
authority will often have an interest in encouraging development within
its area. The options for the planning authority, which wants to give
permission to a proposed development, therefore are to negotiate an
agreement with the landowner or to exercise powers of compulsory



Parliament (being sovereign) can legislate so as to do so; but it cannot
be taken to have conferred such a right on others save by express words.
The position is analogous to a case where, under discretionary powers of
administratlorﬁ cfnferre melament an authority has sought to
impose a nancial charge on an individual. It is established that general
words do not|authorise the imppsition of such a charge since no tax can
be imposed aveI by express F) rliamentary language: see Ag rf
G# g~ e b® (%, Dy Lg, (1921) 19 LGR 534; (1922) 117
LT 822. 4 J

65 1 do not need to consider article 1 of Protocol No 1 of the European
Convention for the Protection of Human Rights and Fundamental Freedoms
to support the view to which | have come. In conclusion on the rst issue,
therefore, | would hold that a planning condition which purports to require
a landowner to dedicate roads on its development site as public highways
would be unlawful. | reach, this conclusion without regret as to hold
otherwise would be/to undermine a foundational rule of the planning system
on which people have reliefl for decades and create uncertainty f/vher tbere

should bf certainty. |
(7)~¥ f "J"’ g5 £ jml [7139 J J
66 Inx "Iﬁlf gk b d} 9: l S Fa, LSI “ $ | g5t b M f
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Sef : H the, Commonle gpndl?y G# nifng [2019] 1 S

4317 khis court has given gwdancé on the interpretation of planning
conditions. In summary, there are no special rules for the interpretation of
planning conditions. They are to be interpreted in a manner similar to the
interpretation of other public documents. The court asks itself what a
reasonable reader would understand the words to mean when reading the
condition in the context of the other conditions and of the consent as a
whole. This is an objective exercise in which the court will have regard to
the natural and ordinary meaning of the relevant words, the overall purpose
of the consent, any other conditions which cast light on the purpose of the
relevant words, and common sense. This court has rejected assertions that



the hard surfaces of which are constructed to at least basecourse level
prior to occupation and bringing into use.

Reason: to ensure that the development is served by an adequate
means of access to the public highway in the interests of highway safety.

68 In my view the condition does not purport to require the dedication
of the access roads as a public highway. Instead, it addresses the quality and
timing of the construction of those roads and other access facilities. While
the Court of Appeal in this case relied on the validation principle in support
of that interpretation (viz para 23 above), | am persuaded that there is no
need to rely on that principle as, in agreement with the inspector and
Arnold LJ, I consider that the meaning of the condition is clear. | have
reached this view for the following six reasons.

69 First, the condition makes no mention of any requirement to
dedicate the access roads as public highways and does not otherwise require
the landowner to grant any public rights of way over those roads. The
phrases that the facilities serve a necessary highway purpose and that each
unit is served by fully functional highway are insu—cient to support a
construction of the condition as a dedication of the access roads and other



means of a section 106 agreement would strongly suggest to the reader that
Swindon BC did not seek to impose a requirement of the dedication of the
access roads etc as public highways in this condition which, as | have said,
makes no mention of such dedication.

75 Condition 39 is therefore a valid planning condition which does not
purport to require the dedication of the access roads etc as a public highway.

(8)C Ay ¢ b

26 There is no doubt that in this case Swindon BC would have been
wholly justi ed in terms of planning policy in requiring the owner of the site
to dedicate the access roads within the site as a highway extending to the
boundaries of the site to enable the public to have rights of access to and from
the other proposed development sites in the NEV south of the A420. Itcould
have done so by means of a section 106 agreement, but for reasons unknown
it did not do so. Its attempt after the event to rely on condition 39 fails for




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576s t48576s t48576secl6Pir 

